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THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)

NO. 46710-2019

)

Plaintiff-Respondent,

V.

)
)

Jerome County Case No.

)

CR—20 1 7-5405

)

OLIVIA BAXTER,

)

RESPONDENT’ S BRIEF

)

Defendant-Appellant.

)
)

183$
Has Baxter

failed to establish that the district court

abused

discretion

its

by denying her

Rule 35 motion for a reduction 0f sentence and motion for appointment of counsel?

Baxter Has Failed T0 Establish That The District Court Abused

Sentencing Discretion

Its

Baxter pled guilty to possession of methamphetamine and, on January 29, 2018, the
district court

imposed a uniﬁed sentence of ﬁve

sentence, and placed Baxter

years, with three years ﬁxed, suspended the

0n supervised probation

for three years.

subsequently violated the conditions of her probation and, on June

4,

(R., pp.88—95.)

2018, the

Baxter

district court

revoked Baxter’s probation, executed the underlying sentence, and retained jurisdiction.
pp.15 1-54.)

On

(R.,

July 12, 2018, after receiving a recommendation for relinquishment, the district

court entered an order relinquishing jurisdiction.

On December

(R., pp.155-57.)

10,

2018,

Baxter ﬁled a Rule 35 motion for a reduction of sentence and a motion for appointment 0f
counsel.

(R., pp.159-66.)

provide any

new

The

district court

denied the motions, noting that Baxter had failed to

or additional information in support 0f her Rule 35 motion.

Baxter ﬁled a notice of appeal timely only from the

district court’s

(R., pp.167-70.)

order denying her motion for

a Rule 35 reduction 0f sentence and motion for appointment of counsel. (R., pp.171-74.)

Baxter asserts that the

district

abused

its

by denying her Rule 35 motion

discretion

for a

reduction of sentence and her motion for appointment of counsel because she wrote, in her Rule

35 motion, that she was ready t0
incarcerated, her daughter

for the preceding year

move forward With

was seven years

01d,

her

life,

participated in programs while

and her mother had been suffering from cancer

and one-half. (Appellant’s

brief, pp.4-7.)

The

district court’s rulings

appropriate and Within the bounds of its discretion, as Baxter’s Rule 35 motion

Idaho Code

§ 19-852(2)(c)

was

were

frivolous.

governs the appointment of counsel in post-judgment criminal

proceedings and requires that counsel be appointed to pursue a Rule 35 motion, “unless the court
in

which the proceeding

is

brought determines that

With adequate means would be Willing to bring
proceeding.” LC. § 19-852(2)(c); see also State
(Ct.

App. 1994).

A

it is

at his

V.

not a proceeding that a reasonable person

own expense and

therefore a frivolous

Wade, 125 Idaho 522, 523, 873 P.2d

167, 168

determination of Whether a Rule 35 motion for reduction of sentence

frivolous for purposes 0f applying LC. § 19-852(2)(c)
itself

is

and any accompanying documentation

525, 873 P.2d at 170. Thus, a district court

that

is

may

Within

is

is

based 0n the contents of the motion

support the motion. Wade, 125 Idaho at

its

discretion t0

deny a request

for court

appointed counsel under LC.

19-852(2)(c) if the court appropriately ﬁnds that the claims

§

presented are frivolous after reviewing the contents of the motion. Swisher

V. State,

129 Idaho

467, 468-69, 926 P.2d 1314, 1315-16 (Ct. App. 1996).

Idaho Criminal Rule 35 vests the
a motion t0 reduce a sentence that

is

district court

with jurisdiction to consider and act upon

ﬁled “[W]ithin 120 days of the entry of the judgment

imposing sentence or order releasing retained jurisdiction.”

authority t0 entertain an untimely motion.

(Ct.

App. 1992); State

The 120-day ﬁling

on the power of the court which deprives the court 0f the

limit is a jurisdictional restraint

1363

I.C.R. 35(b).

State V. Fox, 122 Idaho 550, 552, 835 P.2d 1361,

Hocker, 119 Idaho 105, 106, 803 P.2d 1011, 1012

V.

(Ct.

App.

1991); State V. Parrish, 110 Idaho 599, 600, 716 P.2d 1371, 1372 (Ct. App. 1986).

Baxter purportedly signed her Rule 35 motion for a reduction of sentence and the

2018 — 119 days

attached certiﬁcate 0f mailing 0n

November

order relinquishing jurisdiction.

(R., pp.155, 159-62.)

32 days

later (R., p.159),

8,

after the district court entered its

However, the motion was not ﬁled

and Baxter did not submit a prison mail 10g as evidence of the date

she delivered the motion t0 prison ofﬁcials. Because Baxter’s Rule 35 motion

December
it

10,

2018 — 151 days

was not timely and was

Even
motion was

if

Under
deemed

was not ﬁled

that

until

after the district court entered its order relinquishing jurisdiction,

therefore frivolous. (R., pp.155, 159.)

Baxter’s Rule 35 motion were considered timely under the mailbox rule} the

still

frivolous because she failed to provide

support the motion. If a sentence

1

until

is

any new or additional information

to

Within applicable statutory limits, a motion for reduction of

the “mailbox rule,” notices 0f appeal and post-conviction petitions ﬁled

by inmates

are

be ﬁled on the date they are delivered to prison ofﬁcials for ﬁling with the court.
State V. Lee, 117 Idaho 203, 786 P.2d 594 (Ct. App. 1990), cited with approval in Munson V.
128 Idaho 639, 917 P.2d 796 (1996).

m,

to

sentence under Rule 35

a plea for leniency, and this court reviews the denial of the motion for

is

an abuse of discretion. State

V.

Huffman, 144 Idaho, 201, 203, 159 P.3d 838, 840 (2007).

Rule 35 motion “does not function as an appeal 0f a sentence.”
to her

Rule 35 motion, Baxter was required

showing

that her sentence

provided t0 the

P.2d

at 170.

was excessive

district court in

sentence

that

may

motion for reduction.

M,

125 Idaho

Baxter did not provide any
reduction 0f sentence.

On

M,

at

new

in

of sentence by

125 Idaho

based 0n the contents 0f the motion

support the motion, the defendant

was excessive When pronounced 0r

colorable merit

of new 0r additional information subsequently

support of her Rule 35 motion. Li;

if,

T0 have any

t0 create a basis for reduction

in light

A Rule 35 motion is frivolous

accompanying documentation

I_d.

fails to

life,

at

526, 873

itself

and any

show

that the

View of additional information presented With the

526, 873 P.2d at 170.

information in support 0f her Rule 35 motion for a

appeal, Baxter contends that she provided

new and

information because she wrote, in her Rule 35 motion, about her “readiness to

With her

A

additional

move forward

her classes and other activities since being incarcerated, and her family situation.”

(Appellant’s brief, pp.6-7.)

However,

in

denying Baxter’s Rule 35 motion and her motion to

appoint counsel, the district court noted that Baxter “essentially assert[ed] the same reasoning”

at

the time of her probation Violation disposition hearing? the court speciﬁcally found that Baxter

had

2

A

failed t0 provide

transcript

any new or additional information

of the disposition hearing

is

in support

of her Rule 35 motion.

not included in the record 0n appeal.

bears the burden t0 provide an adequate record

upon Which

Coma, 133 Idaho

An

(R.,

appellant

the appellate court can review the

759 (Ct. App.
0n appeal, they are presumed t0
support the actions 0f the trial court. State V. Repici, 122 Idaho 538, 541, 835 P.2d 1349, 1352
(Ct. App. 1992). Because Baxter has failed to make the transcript of the disposition hearing a
part of the record 0n appeal, this Court must presume that the transcript supports the district
merits of the claims of error.
1999).

Where

court’s decision.

State V.

29, 34, 981 P.2d 754,

pertinent portions of the record are missing

pp.168, 170.)

By

failing to provide

any new or additional information

in support

0f her Rule 35

motion, Baxter failed to create any basis for reduction of her sentence.

Because Baxter

failed to provide

any new information

to support her

Rule 35 motion, the

motion was frivolous and not a proceeding a reasonable person with adequate means would be
Willing t0 bring at her

168.

The

own

district court

expense.

was

appointment 0f counsel, and

its

LC.

correct to

§ 19-852(2)(c);

M,

125 Idaho

at 523,

873 P.2d

deny Baxter’s Rule 35 motion and her motion

at

for

order denying Baxter’s motions should be afﬁrmed.

Conclusion

The

state respectfully requests this

Court t0 afﬁrm the

district court’s

order denying

Baxter’s Rule 35 motion for a reduction of sentence and her motion for appointment 0f counsel.
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